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MATTER OF: Benjamin C .  Hail 

DIGEST: 
4 civilian employee was separated for  
voluntary retirement but was later 
restored because he refused to waive 
retired military pay to qualify for a 
civil service annuity. The separation 
das not an unjustified or unwarranted 
personnel action entitling him to back- 
?ay since the 2ersonnel office stated 
that he was informed prior to separation 
that he had to waive his military 
retired pay t3 qualify for optional 
retirement. Although he contends he was 
riot so advised he should have known 
there was a question about the matter. 
Further, the agency 2osition mist be 
accepted when there is an irre,-r)ncilable 
difference Setween the claiman-. and the 
agency. 

A civilian employee of  the Defsnse Logistics 4gency 
submitted a raquest for  voluntary retirement and was 
separated but refused to waive military ritj.red ? a i  so that 
h i s  inilitary service could be added to his civilian service 
for civil service retirement purposes. He was denied 
imnediate retirement by the Office of Personnel Management 
because, without the military service, he had insufficient 
years service to qualify for an annuity at h i s  age. We are 
asked whether he is entitled to backpay from the time he was 
separated until he was restored to duty on grounds that his 
separation was erroneous and considered an unjustified and 
unwarranted personnel action.l/ Since we must conclude that 
the employee was informed correctly regarding the waiver 
requirement and his application for retirement was processed 
promptly as required, the separation was proper and he is 
not entitled to backpay. 

---- 
- l /  Mr. W. W. Witte, Accounting and Finance Officer, 

Defense Contract Administration Services Region 
Atlanta, D e f e n s e  Logistics Agency, submitted this 
request for  a decision. 
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Mr. Benjamin C. Hail, a civilian employee of the 
Defense Logistics Agency, applied for voluntary retirement, 
to be effective February 29, 1980, at which time he would 
be ovar age 5 5  and would have 12 years, 5 months and 17 days 
of military service, plus 18 years, 5 months and 12 days of 
civilian service, for a total of 30 years, 10 months and 
29 days. Under 5 U.S.C. S 8332(c), credit is not allowed 
for military service which serves as the basis for military 
retired pay unless, among otner exceptions not relevant 
here, the retirement pay is based on a disability caused by 
an instrumentality of war and incurred in line of duty 
during a period of war. However, if an exception is not 
applicable, credit nay be allowed for military service if 
military retired pay otherwise allowable is waived. 
5 C.F.R. S 831.301(c). 

Mr. Hail was receiving disability retired pay based on 
his military service at the time he submitted his applica- 
tion for civil service retirement and, although the facts 
are not entirely clear, he apparently did not intend to 
waive receipt of that pay because he believed that his 
military retirement was based upon a disability caused by an 
instrumentality of war and incurred in line of duty during a 
period of war. A communication from tr,e Office of the Judge 
Advocate General, Department of the Navy, dated August 28 , 
1981, indicates that the Navy had determined that Yr. Hail's 
military retirement was not based upon disability caused by 
an instrumentality of war and incurred in line of duty 
during a time of war. Thus, credit for his military service 
for civil service retirement purposes, in the absence of a 
waiver of military retired pay, was not authorized. 

Subsequently the Office of Personnel Management by 
letter dated October 28, 1981, informed Yr. Hail's personnel 
office of the disallowance of his application €or retirement 
because he did not meet the age and service requirements for 
optional retirement on the date of his separation. This 
letter stated that in order to be eligible, he must be at 
least 5 5  years of age and have a minimum of 30 years' 
service. 

Mr. Hail's personnel office informed the Office of 
Personnel Management by letter dated December 10, 1981, 
that he had in excess of 18 years of civilian service and 
12 years I f  military service, that he was counseled properly 
regarding the criteria for optional retirement, and that 
they were not informed at the time application was made that 
he did not intend to waive military retired pay for the 
purpose of becoming entitled to civil service annuity. They 
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i n d i c a t e d  f u r t h e r  t h a t  t h e  r e t i r e m e n t  a p p l i c a t i o n  was n o t  
d e l a y e d  p e n d i n g  r ece ip t  o f  a n  acknowledgmen t  o f  w a i v e r  from 
Mr. H a i l ' s  r e t i r e d  pay  c e n t e r ,  because F e d e r a l  P e r s o n n e l  
Manual S u p p l e m e n t  831-1 a d v i s e s  agencies n o t  t o  d e l a y  
s u b m i s s i o n  of r e t i r e m e n t  a p p l i c a t i o n s  p e n d i n g  rece ip t  of a n  
acknowledgmen t  of w a i v e r  s i n c e  t h e  O f f i c e  o f  P e r s o n n e l  
Management e n s u r e s  t h a t  w a i v e r  o f  r e t i r e d  pay  i s  i n  e f f e c t .  
Therefore ,  t h e  a g e n c y  does n o t  b e l i e v e  t h a t  Y r .  H a i l ' s  
a p p l i c a t i o n  was p r o c e s s e d  e r r o n e o u s l y  or t h a t  h e  is e n t i t l e d  
t o  b a c k p a y  s i n c e  t h e y  had  c o m p l i e d  w i t h  e x i s t i n g  
r e g u l a t i o n s .  

M r .  H a i l  was r e s t o r e d  t o  t h e  r o l l s  o n  J a n u a r y  3, 1 9 8 2 ,  
and o n  September 9 ,  1982 ,  h e  c la imed b a c k p a y  f o r  t h e  p e r i o d  
h e  was o f f  t h e  r o l l s ,  F e b r u a r y  2 9 ,  1980 ,  t o  J a n u a r y  3, 1 9 8 2 .  

S a c k p a y  is g o v e r n e d  by 5 U.S.C. S 5596 and  t h e  imple- 
m e n t i n g  r e g u l a t i o n s  and  i n s t r u c t i o n s  o f  t h e  O f f i c e  o f  
P e r s o n n e l  Management i n  5 C.F.R. S 550 .801 .  T h e s e  
a u t h o r i t i e s  p r o v i d e  t h a t  b a c k p a y  may be a w a r d e d  upon a 
f i n d i n g ,  based on a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  or  a 
t i m e l y  a p p e a l ,  by a p p r o p r i a t e  a u t h o r i t y ,  t h a t  a n  e m p l o y e e  - 

has  u n d e r g o n e  a n  u n j u s t i f i e d  o r  u n w a r r a n t e d  p e r s o n n e l  a c t i o n  
t h a t  h a s  r e s u l t e d  i n  t h e  w i t h d r a w a l  or r e d u c t i o n  of a l l  o r  
any  p a r t  of t h e  pay  o f  t h e  e m p l o y e e .  

I n  a p r i o r  case a n  e m p l o y e e  a l l e g e d  t h a t  h e  b e l i e v e d  
t h a t  h e  could  u s e  h i s  m i l i t a r y  s e r v i c e  t o  e s t a b l i s h  e l i g i -  
b i l i t y  €or c i v i l  s e r v i c e  r e t i r e m e n t  w i t h o u t  w a i v i n g  h i s  
r e t i r e d  m i l i t a r y  p a y  when h e  a p p l i e d  f o r  o p t i o n a l  re t i re -  
ment .  The O f f i c e  o f  P e r s o n n e l  Management d e n i e d  him a 
r e t i r e m e n t  a n n u i t y .  The  a g e n c y  claimed t h a t  i t  had  
c o u n s e l e d  t h e  employee  w i t h  r e g a r d  to  t h e  w a i v e r  r e q u i r e m e n t  
and  t h a t  h i s  a p p l i c a t i o n  was a c c e p t e d  a n d  p r o c e s s e d  o n l y  
upon h i s  a s s u r a n c e  t h a t  h e  i n t e n d e d  to  make s u c h  a w a i v e r .  
T h e  r e c o r d  i n  t h a t  case, t h e r e f o r e ,  r e f l e c t e d  a d i s p u t e  
b e t w e e n  t h e  pa r t i e s  w i t h  r e g a r d  t o  a mater ia l  f a c t .  W e  
d e n i e d  t h e  e m p l o y e e ' s  claim f o r  b a c k p a y  f r o m  t h e  d a t e  o f  h i s  
s e p a r a t i o n  to  t h e  d a t e  h e  was restored a f t e r  r e t i r e m e n t  was 
d e n i e d  e x p l a i n i n g  t h a t ,  i n  t h e  e v e n t  o f  a d i s p u t e ,  i t  is o u r  
l o n g - s t a n d i n g  prac t ice  to  r e s o l v e  t h e  matter i n  f a v o r  o f  t h e  
Governmen t .  T h i s  p r a c t i c e  r e s u l t s  f rom t h e  rule t h a t  t h e  
b u r d e n  is o n  a c l a i m a n t  t o  e s t a b l i s h  t h e  l i a b i l i t y  o f  t h e  
U n i t e d  S t a t e s  and  t h e  c l a i m a n t ' s  r i g h t  t o  paymen t .  
4 C.F .R .  5 31.7  ( 1 9 8 4 ) .  Cha r l e s  M. K i n d i c k ,  B-187891, 
J u n e  3, 1977.  

h a s  found  t h a t  h i s  a p p l i c a t i o n  f o r  r e t i r e m e n t  was not 
I n  t h e  p r e s e n t  s i t u a t i o n  M r .  H a i l ' s  p e r s o n n e l  o f f i c e  

- 3 -  



3-21  6 5 7 3  

processed e r r o n e o u s l y  i n  o rder  t o  make h i s  s e p a r a t i o n  a n  
u n j u s t i f i e d  a n d  u n w a r r a n t e d  p e r s o n n e l  a c t i o n  u n d e r  t h e  
p r o v i s i o n s  o f  5 U . S . C .  S 5 5 9 6 .  They  base t h i s  f i n d i n g  on 
t h e  € a c t  t h a t  h e  had e n o u g h  c r e d i t a b l e  s e r v i c e  when h e  
a p p l i e d  €or v o l u n t a r y  r e t i r e m e n t  i f  h e  i n c l u d e d  h i s  m i l i t a r y  
s e r v i c e .  H i s  i n e l i g i b i l i t y  for a n  immediate c i v i l  s e r v i c e  
a n n u i t y  r e s u l t e d  s o l e l y  from h i s  r e f u s a l  t o  w a i v e  h i s  m i l i -  
t a r y  p a y .  

V r .  H a i l  c o n t e n d e d  i n  a l e t t e r  d a t e d  December 1 6 ,  1 9 8 1 ,  
addressed  t o  t h e  O f f i c e  of P e r s o n n e l  Management  t h a t  h e  was 
n o t  i n f o r m e d  v e r b a l l y  o r  i n  w r i t i n g  a t  t h e  time h e  r e t i r e d  
t h a t  h e  would  r e c e i v e  o n l y  a d e f e r r e d  a n n u i t y  a t  t h e  age o f  
6 2  i f  h i s  m i l i t a r y  s e r v i c e  was n o t  c r e d i t a b l e .  T h i s  i n f o r -  
m a t i o n  is i n  d i r e c t  c o n f l i c t  w i t h  t h e  s t a t e m e n t  of h i s  
p e r s o n n e l  o f f i c e .  I n  v i e w  o f  our l o n g - s t a n d i n g  p r a c t i c e  t h e  
f a c t u a l  d i s p u t e  m u s t  be r e s o l v e d  i n  f a v o r  o f  t h e  - 
G o v e r n m e n t .  C h a r l e s  M .  K i n d i c k ,  supra ;  L i n n i e  V. B l e v i n s ,  
J u n e  1 4 ,  1 9 8 2 .  

T h u s ,  w e  d o  n o t  f i n d  t h a t  Mr. Ha i l ' s  s e p a r a t i o n  was 
e r r o n e o u s  o r  t h a t  h e  was s u b j e c t e d  t o  a n  u n j u s t i f i e d  o r  
u n w a r r a n t e d  p e r s o n n e l  a c t i o n  e n t i t l i n g  h i m  to  b a c k p a y .  
T h e r e f o r e ,  M r .  H a i l ' s  c l a im m u s t  b e  d e n i e d .  

Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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